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RECONSTRUCTING THE "YOUR PRODUCT"
EXCLUSION: WHEN DOES IT EXCLUDE THE
COST OF THE INSURED'S PRODUCT?

by Michael Teitelbaum
INTRODUCTION

In Axa Insurance v. Ani-Wall Con-
crete, [2007] O.]. No. 3989 and
[2007] O.]. No. 4039, Justice
Perell of the Ontario Superior
Court adopted an approach to
interpreting the "Your Product"
Exclusion which, depending on
the factual circumstances, fur-
ther restricts its scope.

When applying the "Your Prod-
uct" Exclusion, the courts usu-
ally find that the cost of repair-
ing or replacing the insured's
own product is excluded by a
Commercial General Liability
policy, but any damage going
beyond the insured's own prod-
uct is covered. The leading ex-
ample of this approach is the
Ontario Court of Appeal's deci-
sion in Alie v. Bertrand & Frére

Construction Co., [2000] O.].
No. 1360 (S.C.J.), affd.
(2003), 62 O.R. (3d) 345

(C.A.), where the court found
that the cost of replacing the
defective concrete was not cov-
ered.

In Ani-Wall, Perell . finds that
the product supplied by the in-
sured was so fundamental to
the entire structure that hold-
ing the cost of its repair or re-
placement was excluded would
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defeat the purpose of the cover-
age.

THE FACTS AND CERTAIN
ISSUES

Ani-Wall is a concrete forming
contractor for the construction
of homes in the Greater To-
ronto Area. It constructs con-
crete footings and concrete
foundation walls by building
forms into which concrete is
poured and allowed to harden
or "cure" after which the forms
are removed. Ani-Wall does not
manufacture the concrete but
purchases it from suppliers. In
2002, Ani-Wall constructed
concrete footings or founda-
tions for various builders using
concrete supplied by Dominion
Concrete. The concrete footings
or foundations were defective
as a result of deficiencies in the
components used to produce
the concrete.

Ani-Wall was insured by Axa
under a Commercial General
Liability Policy for sums that
Ani-Wall is legally obliged to
pay as compensatory damages
because of "property damage"
that occurred during the policy
period. Axa denied coverage
under its policy relying on three
exclusions, the "Your Product"
Exclusion, the "Your Work" Ex-
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clusion, and the "Rip and Tear"
Exclusion. Axa applied to the
court for a declaratory Order
that it had no obligation to in-
demnify Ani-Wall for its liabil-
ity to the builders.

Axa conceded that the property
damage sustained by the build-
ers comes within the insurance
coverage provided to Ani-Wall
but submitted that the three
exclusions operated to remove
coverage.

The court addressed whether it
was premature to determine
whether indemnity was pay-
able before a trial and relying
on the Ontario Court of Ap-
peal decision in Bridgewood v.
Lombard, 266 D.L.R. (4*) 182,
among other decisions, held
that in an appropriate case an
insurance contract can be in-
terpreted on an application in
order to determine whether
indemnity is available under it.

As this case note focuses on the
court's reasoning and finding in
respect of the "Your Product”
Exclusion, we will only briefly
address its conclusions in re-
spect of the "Your Work" and
"Rip and Tear" Exclusions.

Insofar as the "Your Work" Ex-
clusion is concerned, the court
followed the Bridgewood deci-
sion, and held that the sub-
contractor exception to that
exclusion was applicable be-
cause the exclusion "does not
apply where Ani-Wall's work
(which by definition includes
work performed on its behalf
and materials furnished in con-

nection with the work) was
performed by a subcontractor".
Here, that work was performed
by the subcontractor which
supplied the defective concrete,
Dominion Concrete.

With respect to the "Rip and
Tear" Exclusion, the court
found that it was not applica-
ble because it was ambiguous
and, therefore, must be read in
favour of the insured. It also
relied on the principle cited to
find that the "Your Product
Exclusion was not applicable;
namely, what Perell ]. coined
the "principle against repug-
nant exclusions”. His Honour
found that if the "Rip and Tear"
Exclusion, which was said to
exclude any liability arising out
of the repair or replacement of
defective concrete, was applied,
then it would leave a "gaping
hole: in the coverage" and
would, therefore, be "repugnant
to the insurance coverage" and
should not be enforced.

We will now turn to the court's
analysis in respect of the "Your
Product" Exclusion which
elaborates on the “principle
against repugnant exclusions".

THE COURT'S ANALYSIS AND
REASONING REGARDING
THE "YOUR PRODUCT" EX-
CLUSION

At the outset, Perell J. observed
that the "Your Product" Exclu-
sion would have applied to
oust some coverage but this
was altered by two points:

(a) the interpretive princi-
ple that an exclusion to

coverage should not be
enforced when the re-
sult would be to defeat
the main object of the

contract or virtually
nullify the coverage
sought for anticipated
risks; and

(b) by an exemption in this
exclusion for an in-
sured's product that is
"real property".

The "Your Product" Exclusion
provides that "the insurance
does not apply to property
damage to your product arising
out of it or any part of it". The
term "Your Product” is defined,
in part, to mean "any goods or
products, other than real prop-
erty, manufactured, sold, han-
dled, distributed or disposed

by:
(i) You;

(it) Others trading under
your name; or

(ili) A person or organiza-
tion whose business or
assets you have ac-
quired . . .".

Justice Perell considered the
Alie decision and notes its find-
ing that "when the insured's
own defective product becomes
incorporated into the property
of a third party, the damage is
to the property of the third
party". In Alie, the insurers ar-
gued that the defective con-
crete supplied by Bertrand con-
sisted of the foundations them-

(Continued on page 3)



(Continued from page 2)

selves but this was rejected by
the trial judge's finding that
the damage to the foundations
and other parts of the houses
went beyond Bertrand's own
product and constituted dam-
age to the property of others.

In the present case, Ani-Wall's
product was clearly the foot-
ings and foundations, and the
court noted that, therefore, the
"Your Product’ exclusionary
clause would remove coverage
for the cost of Ani-Wall's foot-
ings and foundations, but it
would not remove coverage for
the cost of the damage to the
houses that went beyond the
cost of the footings and foun-
dations". However, the court
then addressed the two reasons
why this conclusion was not
the case.

First, Perell J. found that this
result would "offend" the prin-
ciple from Weston Ornamental
Iron Works Lid. v Continental
Insurance Co., [1981] LL.R. I-
1430 (Ont. CA.). In that deci-
sion, Lacourciéere J.A. stated
that the exclusion clause in
that case should not be inter-
preted "in a way which is re-
pugnant to or inconsistent with
the main purpose of the insur-
ance coverage but so as to give
effect to it". Therefore, "even if
the exemption clause were
found to be clear and unambi-
guous, it should not be en-
forced by the courts when the
result would be to defeat the
main object of the contract or
virtually nullify the coverage

sought for protection from an-
ticipated risks".

His Honour also cited the On-
tario Court of Appeal's decision
in Zurich Insurance Co. v
686234 Ontario Ltd. (2002),
62 O.R. (3d) 447, where the
court recited what was said in
Weston Ornamental and added
that an exclusion clause will
not be applied "where to apply
it would be contrary to the rea-
sonable expectations of the or-
dinary person as to the cover-
age purchased".

In applying this rationale to
the present facts, the court
stated at paragraph 70:

In the case at bar, where the
costs of repairing or replacing
the insured's defective product
(the footings and foundations)
likely approaches the costs of
repairing the third parties'
damaged property (the
homes), applying the Work
Product [sic, it appears the
reference should be to "Your
Product"] exclusion in the
manner suggested by Axa In-
surance would be contrary to
the reasonable expectations of
the ordinary person as to the
coverage purchased. A review
of the declaratory order
sought. . . by Axa Insurance
reveals an enormous hole in
the blanket of insurance cover-
age for property damage
caused to third parties. Ap-
plying the principle from Wes-
ton Ornamental Iron Works,
I would not apply the Your
Product exclusion.

The second reason for finding
that the “Your Product” Exclu-
sion did not apply, which Perell
J. stated at paragraph 71 is
"mutually exclusive of the Wes-
ton Ornamental Iron Works fac-
tor", was that the "real prop-
erty" exemption contained
within the definition of Your
Product" saves the coverage.
The court noted that under
this exemption, "when the in-
sured's product becomes part of
the real property, then the Your
Product Exclusion does not ap-
ply.  Ani-Wall's footings and
foundations are real property,
and the definition of ‘your
product' does not include real

property".

The court observed that Cana-
dian and American courts have
"recognized that products in-
corporated into buildings are
real property’ and, therefore,
do not fall within the defini-
tion of 'your product". The
court continued:

The exemption for ‘real prop-
erty', in ¢ffect, redresses any
problem of the insurance cov-
erage being more apparent
than real when the insured's
defective product is incorpe-
rated into the property of a
third party.

COMMENT

This decision has potentially
far-reaching implications be-
cause of the effect it has on
what has become understood
practice, i.e.,, while coverage
might be available for the dam-
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age resulting from an insured's
defective product, the cost of
repairing or replacing the
product itself is not covered.
In light of Ani-Wall, depending
on the particular facts, the
court has indicated that if the
product is such that it is the
foundation, so to speak, of the
overall product, then the com-
mon understanding is mno
longer operative and the "Your

Product" Exclusion will have
no effect whatsoever.

The consequences of this deci-
sion for both construction
claims and other types of
claims, for example, product
liability cases, are obvious, and
demonstrate the potential for
the further "whittling away" of
what was left of the "Your
Product" Exclusion.

Arguably, it was not necessary

for the court to go as far as it
did given the finding made in
respect of the "real property"
exemption in the "Your Prod-
uct" definition, which would
have addressed the particular
circumstances.

We understand this decision is
under appeal and it will be in-
teresting to see how the Court
of Appeal addresses it.
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